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1. INTRODUCTION
Copyright is protected in terms of the 1978 Copyright Act.

Copyright law over the years has become complex and this document is not intended to be a full exposition of the law.

Please contact us if any topic is of particular concern to you and is not dealt with in this synopsis or is not dealt with in sufficient detail to answer your question.

_________________________________________

2.
THE WORKS PROTECTED BY COPYRIGHT
Copyright protects artistic and literary works in the broadest sense, which includes:

i) paintings,

ii) books,

iii) films,

iv) sculptures,

v) compilations,

vi) works of architecture,

vii) engineering drawings,

viii) radio broadcasts,

ix) television broadcasts and

x) computer programs.

_________________________________________

3.
ORIGINALITY AND ELIGIBILITY


3.1
To be eligible for copyright protection a work must be original.  If it is simply copied from an earlier work it cannot be original.  Decided cases show that the degree of originality need only be small to achieve copyright protection but that some time, skill and effort must have gone into the creation of the work.

It should be noted that where a work is created by one party (the author) and paid for by another, copyright vests in the author unless there is a written assignment.  Copyright in artwork created by a designer or in a programme created by a computer programmer thus vests in the designer or  programmer.  Hence if a programmer sells to his customers a program for which another party paid, the other party has no ground for complaint.  Ownership of copyright should thus be settled when the contract is placed.



3.2
A further requirement is that of nationality, domicile or residence.  To be eligible for copyright the author must be a South African citizen or must be domiciled or resident in South Africa.  A South African company or close corporation can in respect of certain forms of copyright be deemed to be the author of copyright e.g. films, broadcasts etc.

_________________________________________

4.
COPYRIGHT OWNERSHIP
The author of a work is, generally speaking, the owner of copyright in the work created.  There are a few exceptions to this general principle.  Thus copyright in a work created during a person’s employment will vest in the employer.

_________________________________________

5.
REGISTRATION / MARKING


5.1
It is conventional to mark works in which copyright is claimed by the following:

© Name of Copyright Owner.  Year of Publication


5.2
There is no Registrar of Copyright in South Africa.  Copyright protection is automatic.  When an original work is created it is automatically protected by copyright without compliance with any formalities.

_________________________________________

6.
TERM OF COPYRIGHT
With some exceptions copyright generally subsists for the life of the author plus fifty years.

_________________________________________

7.
INTERNATIONAL COPYRIGHT
Insofar as works created in other countries are concerned, the prudent approach is to assume that all literary, artistic and other works created outside South Africa are protected by copyright in South Africa.  This is in terms of the Copyright Act and the various conventions which are currently in force.  There may be exceptions to this but they are few in number.  Likewise, other countries will in the main give copyright protection to South African copyright owners.

_________________________________________

8.
COPYRIGHT INFRINGEMENT


8.1
Copyright infringement occurs when an unauthorized person performs one of the acts which, in the Copyright Act, are restricted to the copyright owner.  Examples of restricted acts are:

a) reproducing the work in any manner or form

b) publishing the work if previously unpublished

c) Including the work in a film or television broadcast

d) if the work is a film, making a still photograph from it, causing it to be seen and heard in public or broadcasting it

e) if the work is a sound recording, making a record embodying the sound recording, or hiring out the recording

f) making an adaptation of the work

g) doing any one of the acts listed above in respect of an adaption of the work



8.2
Adaptation means converting the work from one form to another i.e. a play to a book and vice versa, a book to a screen play, translating the work, conversion of a computer program to another notation etc.

Generally provided the original or substantial features of the work remain recognisable the “new” work probably falls within the definition of adaptation.



8.3
The basic premise of copyright law is to prevent unauthorized persons from benefitting financially from the original works of others.

_________________________________________

9. PENALTIES FOR INFRINGEMENT
The legislature has taken a very strict approach to copyright infringement.  There are civil sanctions (interdict, damages and court costs) and criminal sanctions.  It is the latter which anyone copying should be most concerned about as fines up to R10,000 can be imposed, and prison sentences of up to five years.

The trauma of being charged with copyright infringement is another factor which should weigh heavily on the mind of anyone reproducing a work known to be protected by copyright.

_________________________________________

10.
CONCLUSION
Unauthorized copying of any artistic or literary work of any type, the copying of a sound recording etc (except for private use) should be avoided at all costs.  It is difficult to defend someone who is charged with copyright infringement in circumstances where there has clearly been copying and the accused knew that copyright subsisted.

_________________________________________

11.
GENERAL
Please contact us for advice on any point that is of concern to you and is not covered by this precis of the law.

_________________________________________
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